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SVEA HOVRATT PROTOKOLL Aktbilaga 77
Avdelning 03 2016-09-09 och Malnr O 7130-16
Rotel 0301 2016-09-13
Foredragning i
Stockholm
RATTEN

Hovrittslagmannen Jan Ohman samt hovrdttsraden Kerstin Elserth och Jonas
Hogstrom, referent

FOREDRAGANDE OCH PROTOKOLLFORARE
Hovrittsfiskalen Asa Linghede

KLAGANDE

Julian Assange, 710703
Frihetsberdvande: Hiktad i sin frinvaro
Fcuadors ambassad 1 London
Storbritannien

Ombud: Advokaten Thomas Clsson
Box 12706
112 94 Stockholm

Ombud: Advokaten Per E Samuelson
Fleminggatan 17
112 26 Stockholin

MOTPART

Overéklagaren Marianne Ny och chefsiklagaren Ingrid Isgren
Aklagarmyndigheten

Utvecklingscentrum i Goteborg respektive Aklagarkammaren j Visterds

SAKEN
Hikining m.m.

OVERKLAGAT AVGORANDE
Stockholms tingsritts beslut 2016-05-25 i méal nr B 12885-10

Julian Assange har yrkat att hovritten ska upphéva tingsrittens beshut om hiktning.

Han har dven begért att hovritten ska halla muntlig forhandling.

Aklagaren har motsatt sig att hikiningsbeslutet upphiivs. Aklagaren har anfort att det

saknas skl att halla en muntlig férhandling men har inte motsatt sig att sa sker.

Dok.1d 1299195

Postadress Bestksadress Telefon Telefax Expeditionstid
Box 2200 Birger Jarls Torg 16 08-561 670 00 08-561 669 88 méndag — fredag
103 17 Stockholm 08-561 669 80 09:00-15:00

E-post: svea.avd3@dom.se
WWW.Svea.se
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Efter foredragning fattar hovritten f6ljande
BESLUT (att meddelas 2016-09-16)
1. Hovrétten avslér Julian Assanges begiran om muntlig férhandling.

2. Hovritten avslar Julian Assanges yrkande om att tingsrittens beslut om hikining

ska upphéavas.
Skdlen fir hovrittens beslut

Muntiig forhandling

Julian Assange har anfort att en muntlig férhandling behovs for att han genom sina
ombud ska f3 tillfille att redogdra 61 det faktiska héndelsefdrloppet mellan honom
och mélsiganden 1 augusti 2010 och for aft hans ombud ska fa mojlighet att fredra
samiliga eller vissa av de SMS som tagits i beslag i malsdgandens mobiltelefon, allt 1

sylte att visa att det nfe fSreligger sannolika skil for brottsmisstanken.

I hovritten dr utgdngspunkten att ett dverklagat beslut om hiiktning prévas efter skriftlig
handldggning. Cm det &r nodvindigt for utredningen i malet att en part eller ndgon
annan hérs muntligen kan hovrétten besluta om detta (52 kap. 11 § rittegangsbalken).
Hovrétten kan ocksd halla muntlig forhandling for att tillgodose Europakonventionens

krav pd muntlig férhandling eller om det annars framstér som dndamalsenligt.

Vid prévningen av hiktningsfragan har hovréatten tillgang till det utredningsmaterial
som har lagts fram vid de tidigare domstolsprévningarna, bl.a. i form av
sekretessbelagda protokollsbilagor och héiktningspromernorior. De invindningar som
Julian Assange tidigare har anfdri mot brottsmisstanken och hans argumentation kring
malsidgandens SMS finns alltsd vil dokumenterade i malet. Inom ramen f6r den nu
aktuella begiran har det inte tillkommit nigra uppgifter om att det finns vtterligare
SMS av mtresse f6r bedomningen eller hur sidana meddelanden, enligt Tulian
Assanges uppfattning, kan pdverka styrkan i brottsmisstankarna. Det skriftliga

materialet erbjuder sdledes fullgoda méjligheter for hovritten att bedéma
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héktningsfragan. Det kan dédrfor inte anses nédvindigt eller &ndamdalsenligt att franga
huvudregein om skriftlig handlaggning i hovritten. Fulian Assanges begéran om

muntlig f6rhandling ska dérfor avslas.

De grandidggande féruisdtiningarna for hikining
Efter genomgang av det befintliga utredningsmaterialet och vad parterna har anfort
finner hovritten, 1 likhet med tingsrétten, att Julian Assange alltjimt 4r pa sannolika

skl misstdnkt for valdtakt, mindre grovt brott, den 17 augusti 2010 1 Enképing.

Hovritten delar dven tingsriittens bedémmning att det fortfarande finns visk for att Julian

Assange avviker eller pd nagot annat sitt undandrar sig lagforing eller straff.

Proportionalitetsbeddmmningen
En yiterligare forutsittning for att hikting ska £a ske fir att skdilen £6r atgirden
uppvéger det intrang eller men 1 Gvrigt som dtgirden innebér fér den misstinkte eller

for ndgot annat motstiende ntresse (24 kap. 1 § tredje stycket rittegidngsbalken).

Bestéammelsen innebar att hikiningen mdste st 1 rimhg proportion till vad som stér att
vinna med atgirden. Tvangsmedlet fr bara anvindas om syftet med hikiningen inte
kan tillgodoses genom mindre ingripande &tgérder (se prop. 1988/89:124 s. 26 och 65 1).
Yiterst blir det en fraga om att viiga det allminna intresset av att brottsmisstankarna
utreds pa ett sdkert séft mot den enskildes infresse av att inte {3 sin rorelsefrihet
inskréinkt. Det bor dé sérskilt uppmirksammas att skuldfragan inte &r avgjord (se NJA
2015 5. 261 p. 7).

En beddmning av proportionaliteten ska gtras ocksa vid fortsatt hiktning av en
misstinkt som inte dr nirvarande vid ritten. Av praxis foljer dock att avvigningen
mellan motstdende intressen maste kunna ta intryck av att hikiningen inte har kunnat
verkstillas. De intressen som stir mot varandra kan dérfor komma att ges en annan
inbordes tyngd i sddana fall. Aven utevarchaktning kan i praktiken leda till
inskrankningar 1 den enskildes rorelsefrihet, men typiskt sett maste ett verkstillt
hiktningsbeslut ses som visentligt mer ingripande (jir 24 kap. 17 § tredje och fjarde
styckena rattegdngsbalken och NJA 2015 s. 261 p. 9).
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Den aktuella brottsmisstanken dr av ett sadant slag att det finns ett starkt allméint
intresse av att den kan utredas. Vidare avser misstanken en hdndelse som ska ha dgt
rum 1 Sverige och de brittiska domstoelarna har funnit att Julian Assange kan
Overldamnas hit enligt den europeiska arresteringsordern. Samtidigt maste konstateras
att utevarchéktningen har bestatt under en mycket lang tid och medftrt en rad olika

menliga verkningar f6r Julian Assange.

Vid proportionalitetsbeddmningen beaktar hovritten inledningsvis, i likhet med
tingsritten, att Jultan Assange har varit frihetsherdvad i Storbritannien under tiden den
7-16 december 2010 och att han dérefter haft restriktioner i form av elektronisk
dvervakning med fotboja, daglig anméilningsplikt hos polismyndigheten och forbud att

vistas utantdr bostaden mellan vissa klockslag.

Nar det géller fragan om vilka andra menliga verkningar som sérskilt ska beaktas vid
proportionalitetsbeddmningen har Julian Assange huvudsakligen hanvisat till tre
ytterligare omsténdigheter, ndmligen a#f hans vistelse pd Ecuadors ambassad i London
ska betraktas som eft frihetsberdvande, aif hans hilsotillstand férsdmrats och arf
brottsutredningen inte har drivits framét med tillricklig omsorg och skyndsamhet.

Hovrétten behandlar i det foljande frdgorna i den nu némnda ordningen.

Utgor ambassadvistelsen ett frihetsberévande som ska beakias?

Julian Assange har i denna del bl.a. hinfort sig till ett vtlitande av den 22 januari 2016
frén FN:s arbetsgrupp om godtyckliga frihetsberévanden (Arbetsgruppen) enligt vilket
hans vistelse p4 Ecuadors ambassad 1 London sedan den 19 juni 2012 utgdr ett
godtyckligt frihetsberévande. Som tingsiéitten har funnit ar utldtandet frén
Arbetsgruppen inte bindande for svenska domstolar. Det finns visserligen exempel pa
att Europadomstolen har nekat att ta upp klagomal! till prévning med hénvisning till att
samma drende tidigare har understkts av Arbetsgruppen (se artikel 35.2 (b) 1
Europakonventionen och Europadomstolens avgérande 1 bl.a. Hilal Mammadov mot
Azerbaijan, nr 81533/12, den 4 februari 2016). Men att utifrin detta hivda att
Arbetsgruppens utladtanden har samma stéllning i svensk ritt som ett avgorande frin
Europadomstolen dr en alltfér langtgaende slutsats. Detta inte minst mot bakgrund av

att Europakonventionen och den genom konventionen inréittade domstolens
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avgoranden har en fordragsriittslig sérstillning i svensk rétt. Europakonventionen
giller namligen som svensk lag och det #r grundlagstridigt att meddela lag eller annan
foreskrift i strid med Sveriges ataganden p2 grund av Europakonventionen (se 2 kap.
19 § regeringsformen). Nagon sadan sérstillning har inte de intemationella

konventioner som Arbetsgruppen tilldmpar.

I likhet med &vriga domstolar &r hovrétten dock skyldig att, i den mén det dr méjligt,
folka svensk rétt s& att den star i Sverensstimmelse med Sveriges internationella
forpliktelser. Vid sin provning ska hovritten alitsd beakta de konventioner och andra
internationella réttskéllor som Arbetsgruppen hianvisar till i sitt utltande och som
Sverige har en folkrittslig skyldighet att folja. Det innebir dock inte att hovriitten 1 det

enskilda fallet &r bunden av den slutsats som Arbetsgruppen kommit til.

En springande punkt i Arbetsgruppens — och Julian Assanges — argumentation om
godtyckligt frihetsberdvande dr att Julian Assange 1 praktiken 4r tvingad att stanna pa
Ecuadors ambassad. Det skl som anfors for detta dr att han, om han skulle imna
ambassaden, 13per en risk att bli utldmnad till USA, med allvarliga dterverkningar for

honom.

En person som har dverldmnats enligt en europeisk arresteringsorder fir inte utlimnas
till tredje land utan samtycke av den behdriga myndigheten i den medlemsstat som har
beslutat att Sverldmna personen (se artikel 28.4 i radets rambeslut 2002/584/RIF av
den 13 juni 2002 om en europeisk arresteringsorder och &verlimnande mellan
medlemsstaterna). En utlimning av Julian Assange frin Sverige till USA skulle alltsa,

for det forsta, forutsitta ett samtycke fran behdriga myndigheter 1 Storbritannien.

For det andra skulle en prévning av utlamningsfragan ske enligt svensk ritt. Enligt det
svenska regelverket prévar Hogsta domstolen, pa begéran, om det féreligger hinder
mot utldmning (15 och 18 §§ lag [1957:668] om utldmning for brott). Hinder mot
utlimning kan {Greligga om en person begirs utldmnad for ett politiskt brott, om
personen 1 friga riskerar att utsittas for férféljelse, om en utldmning vore ofdrenlig
med humanitetens krav, eller om en utlamning skulle strida mot Furopakonventionen

(se 6-8 §§ utldmningslagen och NJA 2009 s. 280). Hogsta domstolens avgdrande 4r
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bindande dven i forhallande till regeringen (20 § utlimningslagen). Det finns siledes
skyddsregler 1 svensk riitt som ska sékerstélla att en person inte utlimnas om denne
riskerar ominsklig eller fornedrande behandling eller riskerar att p3 ett flagrant st

forvigras en rittvis rittegang.

Med hiinsyn till det anférda delar hovritten tingsréttens bedémning att Julian Assange
inte kan anses vara {orhindrad att 1dmna Ecvadors ambassad i London. Utredningen ger
inte heller i vrigt anledning att frangs den beddmning som domstolarna tidigare har
gjort om Julian Assanges vistelse pd ambassaden. Vistelsen som sddan #r alltsd inte att
betrakta som ett frihetsbervande och ska inte ges ndgon sjilvstindig betydelse vid
proportionalitetsbeddmningen. Hovritten ansluter sig ocksa till Hégsta domstolens
beddmning att Julian Assanges rorelsefribet inte kan anses vara i praktiken begréinsad pa

ett sddant sitt ait det strider mot Europakonventionen (se NJA 2015 s. 261 p. 15-16.)

Betydelsen av Julian Assanges hélsotillstind

Enligt hovritten saknas det anledning att ifrigasitta Julian Assanges beskrivning av
sina levnadsforhallanden pa den ecuadorianska ambassaden i London. Detsamma géller
fér Julian Assanges uppgifter om sitt hilsotillstind och sitt behov av véard. Eftersom
Julian Assange, i enlighet med det nyss sagda, inte till f5ljd av hakiningsbeslutet kan
anses vara forhindrad att limna ambassaden for att soka vérd har dessa omsténdigheter
dock bara begrinsad betydelse vid intresseavvigningen. Fragan om ~fii lejd” for mer
akuta sjukvirdsinsatser fir vidare, som dklagaren har anfért, frimst anses vara en sak

f6r myndigheterna i Storbritanmen.

Betydelsen av att brottsutredningen drivs framat

En forunderstkning ska bedrivas si att ingen i onddan drabbas av kostnader eller
olagenheter och sé skyndsamt som omsténdigheterna medger (23 kap. 4 § rittegéngs-
balken). Det aligger ocksa de brottsutredande myndigheterna att med rimlig effektivitet
verka for att hikiningstiden blir sé kort som mdjligt. Badde hovritten och Hogsta
domstolen har redan vid sina tidigare provningar av hiktningsfrigan uttalat att den linga
tid som hdktningen har bestatt innebér ett Skat krav pa att undersoka alternativa

utredningsmd;jligheter {61 att driva forundersskningen framét (se NJA 2015 s. 261).
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Julian Assange har nu varit hdktad 1 sin utevaro i ndstan sex ar. Den mycket langa tid
som héktningen har bestatt maste vdgas in 1 proportionalitetsbeddmningen. Mot en
fortsatt utevarohiikining talar dven den omstindigheten att det dréjde ldng tid innan
dklagaren inledde ett arbete for att prova alternativa vigar {6r atf kunna driva

forunderstkningen vidare.

Till detta kommer att det har gétt ca ett &r och fyra ménader sedan Hogsta domstolen
meddelade sift beslut 1 hakiningsfragan utan att det har hallits nagot f6rhor med Julian
Assange och att de dr&jsmal som kan vara hinforliga till Ecuador snarare #n till
svenska myndigheter inte ska belasta honom (jfr NJA 2011 s. 518). Aven detta skulle

kunna tala f6r att hiktningen nu b6r hivas.

Mot detta ska dock stdllas att det sedan bérjan av ar 2015 har vidtagits ett flertal
atgérder for att 3 t1ll sténd ett forhor med Julian Assange pa brittiskt territorium eller
péd Ecuadors ambassad 1 London. En anstkan om Smsesidig ritishjdlp skickades till
Storbritannien och Ecuador under varen 2015, Storbritannien gav tillstdnd 1 enlighet

| med ansékan, vilket innebar att svensk dklagare och polis skulle genomféra
utredningsatgirderna. Diremot gav Ecuador inte ndgot sddant tillstAnd. I slutet av
sommaren 2015 tog den svenska regeringen ett initiativ som resulterade 1 ett avtal om
omsesidig hjalp 1 brottmal mellan Ecuador och Sverige. Avtalet tridde i kraft den
22 december 2015 varefter en ny anstkan om ritishjilp skickades till Ecuador.
Anstkan avvisades dock pa formella grunder och en tredje ansékan dversindes till
Ecuador den 16 mars 2016. Aklagaren har den 2 september 2016 uppgett att denna
anstkan har accepterats och att ett forhér f6rviintas kunna héllas inom de ndrmaste
manaderna. Vidare ska vigas in att dklagaren numera, som en alternativ
utredningsmdojlighet, har accepterat att forhiret med Julian Assange ska héallas av en

ecuadoriansk aklagare enligt en 1 férhand ingiven frigelista.

Det framgar siledes att dklagaren under det senaste dryga aret har arbetat aktivt {61 att
driva utredningen vidare och dven godtagit alternativa utredningsmetoder. Enligt
hovritten saknas det anledning att ifragasitta uppgiften att ett f6rhor med Julian

Assange kan hallas inom de ndrmaste manaderna. Hovrétten utgar ocksé fran att
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aklagaren snarast méjligt konymer att vidta de kompletterande utredningsétgirder som

forhoret kan pikalla innan eit beslut i atalsfragan kan fattas.

Mot denna bakgrund ansluter sig hovritten till tingsriittens bedémning att
héktningsbeslutet fortfarande framstér som verkningsfullt for att £a till sténd eit forhor
med Julian Assange och att ett sddant inte kan dstadkommas genom en mindre

ingripande atgérd.

Det som nu har sagts 1 friga om proportionalitet innebdr sammantaget foéljande. Det
allménna intresset av att utredningen kan fortsitta viiger tungt. Med hinsyn till detta och
till risken for att Julian Assange avviker eller pd ndgot annat sitt undandrar sig lagfring
eller straff om haktmingen hivs, uppviger skilen {or en fortsatt hitktning fortfarande det
intrAng eller men 1 Hvrigt som atgirden innebér f6r honom. Det finns dérfor for
nérvarande inte skl att upphéva hikiningsbeslutet. Julian Assanges yrkande om detia

ska darfor avslas.

HUR MAN OVERKLAGAR, sc bilaga A
Beslutet om béktning kan dverklagas utan inskrankning i tiden. Beslutet om muntlig

forhandling fir &verklagas endast i samband med att beslutet om hikining verklagas.

- —
. Asa Linghede

) -
%FS Protokollet uppvisat/ TR
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HUR MAN OVERKLAGAR

Om Ni vill sverklaga hovrittens avgdrande ska Ni gora det genom att
skriva till Hogsta domstoien.

Overklagandet ska dock skickas eller limnas till hovriiten. Det ska ha
kommit in till hovritten senast den dag som anges i slutet av det
dverklagade avgdrandet.

Beshit om hiktning, restriktioner enligt 24 kap. 5 a § rittegingsbalken
eller reseforbud far 6verklagas utan tidsbegrinsning.

Det kravs provningstillstind for att Higsta domstolen ska préva ett

dverklagande. Hogsta domstolen far meddela provningstillstind

endast om

1. det dr av vikt f6r ledningen av riftstildmpningen (prejudikatskil)
att overklagandet provas av Hogsta domstolen, eller

2. det finns synnerliga skil till sadan prévning, sdsom att det finns
grund for resning eller att domvilla férekommit eller att mélets
utgdng i hovriitten uppenbarligen beror pa grovt forbiseende eller
grovt misstag.

Overklagandet ska innehalla uppgifter om
1. klagandens namn, adress och felefonnummer,

2. det avgdrande som dverklagas (hovrittens namn och avdelning
samt dag for avgdrandet och malnummer),

3. den &ndring i avgdrandet som yrkas,
4. varfor avgdrandet ska &ndras,

5. de omstindigheter som dberopas till stod for att provningstilisténd
ska meddelas,

6. de bevis som-é.beropas och vad som ska styrkas med varje bevis.

Forenklad delgivaning

Om Ni tidigare informerats om att Ni kan komma att delges
handlingar 1 malet/drendet genom forenklad delgivning, kan forenklad
delgivning med Er komma att anvindas ocksd hos Hogsta domstolen
om nagon Overklagar avgdrandet dit.
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SVEA COURT OF APPEAL RECORD File annex
Division 03 9 September 2016 and Case no O 7130-16
Section 0301 13 September 2016
Report in
Stockholm
THE COURT

Senior Judge of Appeal Jan Ohman and Judges of Appeal Kerstin Elserth and Jonas
Hbégstrém, rapporteur

REPORTING AND RECORDING CLERK
Legal Clerk Asa Linghede

APPELLANT

Julian Assange, date of birth 3 July 1971
Deprivation of liberty: Detained in his absence
Embassy of Ecuador in London

United Kingdom

Representative: Thomas Olsson, Member of the Swedish Bar Association
Box 12706
SE-112 94 Stockholm

Representative: Per E Samuelson, Member of the Swedish Bar Association
Fleminggatan 17
SE-112 26 Stockholm

RESPONDENT

Director of Public Prosecutions Marianne Ny and Chief Public Prosecutor Ingrid Isgren
Swedish Prosecution Authority

Prosecution Development Centre, Gothenburg, and Public Prosecution Office,
Visteras, respectively

MATTER
Petention ete.

RULING APPEALED
Order of Stockholm City Court of 25 May 2016 in case no B 12885-10

Julian Assange has presented a claim that the Court of Appeal set aside the detention
order made by the City Court. He has also requested that the Court of Appeal hold a

hearing.

Doc.Id 1299195

Postal address Visitor’s address Telephone Fax Office hours
Box 2290 Birger Jarls Torg 16 +46 8561 670 00 +46 8561 669 88 Monday — Friday
SE-103 17 Stockholm +46 8561 669 80 09:00-15:00

Email: svea.avd3@dom.se
WWW.svea.se
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The prosecutor has opposed the claim that the detention order be set aside. The

prosecutor has stated that there is no reason to hold a hearing but has not opposed one

being held.

After a report on the matter the Court of Appeal makes the following
ORDER (to be issued on 16 September 2016)
1. The Court of Appeal refuses Julian Assange’s claim for a hearing.

2. The Court of Appeal refuses Julian Assange’s claim that the detention order made
by the City Court be set aside.

Reasons for the decisions of the Court of Appeal

Hearing |
Julian Assange has stated that a hearing is needed in order to give him the opportunity ‘
to give an account, through his representatives, of the actual sequence of events

between him and the injured party in August 2010 and to enable his representatives to

present all or some of the text messages seized in the injured party’s mobile phone, all

of this being in order to show that there is not probable cause for the suspected offence.

The principle in the Court of Appeal is that an appeal of a detention order is examined
after a written procedure. If an oral examination of a party or some other person is
necessary in the Court of Appeal, the Court of Appeal may decide this (Chapter 52,
Section 11 of the Code of Judicial Procedure). The Court of Appeal can also hold a
hearing to meet the requirements of the European Convention for the Protection of
Human Rights and Fundamental Freedoms for a hearing or if it appears to be

appropriate for some other reason.

When examining the question of detention the Court of Appeal had access to the
investigative material presented at the previous court examinations, including the

record annexes and detention memorandums covered by secrecy. The objections that
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Julian Assange has previously presented regarding the suspected offence and his
arguments about the injured party’s text messages are well-documented in the case. No
new Information has emerged in the context of the present request to the effect that
there are additional text messages of interest for the assessment of how such messages
can, in the view of Julian Assange, affect the strength of the suspicions of an offence.
The written material thus provides the Court of Appeal with fully adequate
possibilities of assessing the question of detention. Therefore it cannot be deemed to
be necessary or appropriate to depart from the main rule of a written procedure in the

Court of Appeal. Julian Assange’s request for a hearing shall therefore be refused.

The basic prerequisites for detention
After reviewing the existing investigative material and what the parties have stated, the
Court of Appeal finds that Julian Assange is still suspected on probable cause of rape,

a less serious offence, in Enkdping on 17 August 2010.

The Court of Appeal also shares the assessment of the District Court that there is still a

risk that Julian Assange will flee or otherwise evade legal proceedings or a penalty.

Assessment of proportionality

A further prerequisite for detention to be permitted is that the reasons for the measure
outweigh the intrusion other detriment to the suspect or some other opposing interest
that the measure entails (Chapter 24, Section 1, third paragraph of the Code of Judicial

Procedure).

This provision means that the detention must be in reasonable proportion to what can be
gained by the measure, The coercive measure many only be used if the purpose of the
detention cannot be satisfied by less intrusive measures (see Government Bill
1988/89:124 p. 26 and pp 65 f). Ultimately, this is a question of weighing the public
interest of the suspected offence being investigated in a secure way against the right of
the individual not to have their freedom of movement restricted. It should be
specifically pointed out that the question of guilt has not been decided (see NJA
[Supreme Court case reports] 2015 p. 261 point 7).
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An assessment of proportionality shall also be made regarding the continued detention
of a suspect who is not present in court. But it follows from case law that the balance
between opposing interests must be able to take account of the fact that it has not been
possible to execute the detention order. The opposing interests may therefore be given
different weight relative to one another in such cases. In practice, detention in absentia
can also lead to restrictions of the individual’s freedom of movement, but a detention
order that has been executed must typically be viewed as significantly more intrusive
(cf. Chapter 24, Section 17, third and fourth paragraphs of the Code of Judicial
Procedure and NJA 2015 p. 261 point 9).

The suspected offence in the present case is of such a kind that there is a strong public
interest in being able to investigate it. Moreover, the suspicion relates to an incident
that is supposed to have taken place in Sweden and the UK courts have found that
Julian Assange can be surrendered under the European arrest warrant. At the same
time, it must be noted that the detention in absentia has lasted for a very long time and

has resulted in various detrimental effects for Julian Assange.

In making an assessment of proportionality the Court of Appeal begins, like the District
Court, by taking account of the fact that Julian Assange was deprived of his liberty in

the UK in the period 7-16 December 2010 and that thereafter he has had restrictions in
the form of electronic surveillance using a tag, a daily reporting obligation to the police

authority and a ban on being outside his home between certain times.

When 1t comes to the question of what other detrimental effects are to be given
particular consideration in the assessment of proportionality Julian Assange has mainly
cited three other circumstances: that his stay at the Embassy of Ecuador in London
shall be regarded as a deprivation of liberty, that the state of his health has deteriorated
and that the investigation of the offence has not been moved forward with sufficient

care and speed. The Court of Appeal will consider these questions in that order.

Is the stay at the Embassy a deprivation of liberty that shall be taken into account?
The material cited by Julian Assange in this part of his action includes an opinion from

the UN Working Group on Arbitrary Detention (the Working Group) to the effect that
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his stay at the Embassy of Ecuador in London since 19 June 2012 is an arbitrary
detention. As the District Court has found, this opinion from the Working Group in not
binding on Swedish courts. There are certainly examples of the European Court of
Human Rights refusing to admit complaints with reference to the fact that the same
matter has been examined by the Working Group (see Article 35.2 (b) of the European
Convention and the ruling of the European Court in, for example, Hilal Mammadov v.
Azerbaijan, no. 81533/12 of 4 February 2016). But to assert on this basis that the
opinions of the Working Group have the same status in Swedish law as a ruling by the
European Court is to draw too far-reaching a conclusion. This is, not least, in view of
the fact that the European Convention and the Court established through the
Convention have a special treaty law status in Swedish law. The European Convention
has, in actual fact, the force of law in Sweden and it is contrary to the constitution to
issue any act of law or other statute that contravenes Sweden’s undertakings on
account of the European Convention (see Chapter 2, Article 19 of the Instrument of
Government). The international conventions applied by the Working Group do not

have such special status.

However, like other courts, the Court of Appeal is obliged, to the extent possible, to
interpret Swedish law in a way that is in conformity with Sweden’s international
obligations. In its examination the Court of Appeal shall therefore take account of the
conventions and other international sources of law that the Working Group has
referred to in its opinion and that Sweden has an obligation under international law to
follow. But this does not mean that the Court of Appeal is bound in a particular case by
the conclusion reached by the Working Group.

One crucial point in the arguments of the Working Group — and of Julian Assange —
about arbitrary detention is that Julian Assange is forced, in practice, to stay in the
Embassy of Ecuador. The reason given for this is that he would, if he were to leave the
Embassy, run the risk of being extradited to the United States, with severe

repercussions for him.

A person who has been surrendered pursuant to a European arrest warrant must not be

extradited to a third country without the consent of the competent authority of the
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Member State which decided to surrender the person (see Article 28 (4) of Council
Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest warrant
and the surrender procedures between Member States). Therefore an extradition of
Julian Assange from Sweden to the United States would, in the first place, require the

consent of competent authorities in the United Kingdom.

In the second place, an examination of the matter of extradition would be carried out
under Swedish law. Under the Swedish regulations the Supreme Court examines, on
request, whether there is any impediment to extradition (Sections 15 and 18 of the
Extradition for Criminal Offences Act [1957:668]). There may be an impediment if
extradition of a person is requested for a political offence, if the person whose
extradition is requested risks being subjected to persecution, if extradition would be
incompatible with standards of humane treatment or if an extradition would be
contrary to the European Convention (See Sections 6— 8 of the Extradition for
Criminal Offences Act and NJA 2009 p. 280). The ruling of the Supreme Court is also
binding for the Government (Section 20 of the Extradition for Criminal Offences Act).
So there are safeguards in Swedish law that are intended to ensure that a person is not
extradited if they risk inhuman or degrading treatment or if they risk being refused a

fair trial in a flagrant way.

In view of what has been stated above, the Court of Appeal shares the District Court’s
assessment that Julian Assange cannot be deemed to be unable to leave the Embassy of
Ecuador in London. Nor does the investigation provide any other reason to depart from
the assessment previously made by the courts of Julian Assange’s stay at the Embassy.
Therefore his stay, as such, is not to be regarded as an unlawful deprivation of liberty
and shall not be given any importance in its own right in the assessment of
proportionality. The Court of Appeal also concurs with the assessment of the Supreme
Court that Julian Assange’s freedom of movement cannot be deemed to be restricted in
practice in a way that is contrary to the European Convention (see NJA 2015 p. 261
points 15-16).

The importance of the state of Julian Assange’s health
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In the view of the Court of Appeal there is no reason to question Julian Assange’s
description of his living conditions at the Embassy of Ecuador in London. The same
applies to the information given by Julian Assange about the state of his health and his
need for health care. Since, as set out above, Julian Assange cannot be deemed to be
prevented by the detention order from leaving the Embassy to seek health care, these
facts are of limited importance when weighing opposing interests. In addition, the
question of a “safe conduct” for more acute health care must, as stated by the
prosecutor, primarily be deemed to be a matter for the authorities in the United

Kingdom.

The importance of moving the criminal investigation forward

A preliminary investigation shall be conducted so that no one is put to unnecessary cost
or inconvenience and as expeditiously as the circumstances permit (Chapter 23, Section 4
of the Code of Judicial Procedure). So the law enforcement authorities have an obligation
to work with reasonable efficiency to make the period of detention as short as possible.
Both the Court of Appeal and the Supreme Court have already stated in their previous
examinations of the matter of detention that the long period that the detention has lasted
makes it more necessary to examine alternative investigative possibilities of moving the

preliminary investigation forward (see NJA 2015 p. 261).

Julian Assange has now been detained in absentia for almost six years. The very long
period for which the detention has lasted must be taken into account in the assessment of
proportionality. Another argument against continued detention in absentia is the fact that
it took a long time for the prosecutor to start work on examining alternative avenues to

move the preliminary investigation forward.

Moreover, some one year and four months have now elapsed since the Supreme Court
issued its order in the matter of detention without any interview being held with Julian
Assange and the delays that may be attributable to Ecuador rather than to Swedish

authorities shall not be blamed on him (cf. NJA 2011 p. 518). This could also indicate

that the detention should now be set aside.
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On the other hand, since the beginning of 2015 a number of measures have been taken
to bring about an interview with Julian Assange on UK territory or at the Embassy of
Ecuador in London. A request for mutual legal assistance was sent to the United
Kingdom and Ecuador in spring 2015. The UK gave permission in accordance with the
request, which meant that the Swedish prosecutor and police would carry out the
investigative measures. In contrast Ecuador did not give such permission. In late
summer 2015 the Swedish Government took an initiative that resulted in an agreement
on mutual legal assistance in criminal matters between Ecuador and Sweden. The
agreement entered into force on 22 December 20135, after which a new request for legal
assistance was sent to Ecuador. The application was, however, refused on formal
grounds and a third application was sent to Ecuador on 16 March 2016. The prosecutor
stated on 2 September 2016 that this application had been accepted and that it is now
expected to be possible to hold an interview within the next few months. Account shall
also be taken of the fact that, as an alternative possibility of carrying out the
investigation, the prosecutor has now accepted the interview with Julian Assange being

held by an Ecuadorian prosecutor according to a list of questions submitted in advance.

So it is seen that in the past period of just over one year the prosecutor has worked
actively to move the investigation forward and has also accepted alternative
investigative methods. In the view of the Court of Appeal, there is no reason to
question the information that an interview with Julian Assange can be held in the next
few months. The Court of Appeal also assumes that the prosecutor will, as soon as
possible, take the additional investigative measures that may be called for on account

of the interview before a decision is made on the question of prosecution.

Against this background the Court of Appeal concurs with the assessment of the
District Court that the detention order still appears to be effective in bringing about an
interview with Julian Assange and that an interview cannot be achicved by any less

intrusive measure.

Taken together, what has now been said about the question of proportionality means
the following. The public interest of the investigation being able to continue carries

great weight. In view of that and of the risk that Julian Assange will evade legal
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proceedings if the detention order is set aside, the reasons for continued detention
outweigh the intrusion or other detriment that the measure entails for him. This means
that there is at present no reason to set aside the detention order. Julian Assange’s

claim to that effect shall therefore be refused,

HOW TO APPIEAL, see annex A
The detention order can be appealed without any restriction in time. The order
regarding a hearing may only be appealed in connection with an appeal of the

detention order.

Asa Linghede
Record shown/



